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HIGH COURT FORM NO. (J)2

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE

District : Sonitpur

In The Court of the Munsiff No. 1, Tezpur, Sonitpur

Present  : Smt. G. Rabha, AJS

              Saturday , the _21th  day of   April’2012

Title suit no: 62 of 2005

1. Bishnupada Gowala

2. Ghanshyam Gowala

3. Haleswar Gowala                     ……………                    Plaintiff

- Versus –

        

1. Md. Abdul Rahim

2. Md. Hsfizuddin

3. Sri. Sura mon Rajowar

4. Khargeswar Kurmi              ………….                        Defendants 

This Suit coming on for final hearing on(1)   26-3-12, 12-4-12

(1) Give date or dates,                                  in the presence of

Ms. S. Das,    Advocate Advocate(s) /  for   Plaintiff(s) /

                                                              

            Mr. K.K. Sharma,     Advocate             Advocate(s) /  for   Defendant(s) /

and having stood for consideration to this day  21/4/12    the Court delivered the 
following Judgment:-
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JUDGMENT

1. The suit at hand has been instituted by the plaintiff seeking for 

declaration of Permanent Injunction against the defendant.

2.  The factual matrix as unfolded from the plaint of the plaintiff is 

that,  the  suit  land  was  originally  owned  and  possessed  by 

forefather of plaintiffs named Huradhar Gowala and after his 

death  the  suit  land  was  inherited  by  his  three  sons  named 

Mukunda Gowala, Lakshman Gowala and Rattan Gowala. The 

plaintiff no. 1 and 2 disclosed that they are the descendant from 

the lineage of Mukunda Gowala and plaintiff no. 3 is the son of 

Rattan  Gowala.  The  plaintiffs  pleaded  that  the  dispute  arose 

when  the  defendant  unlawfully  trespassed  inside  the  south 

eastern corner of the suit  plot.  The plaintiff further disclosed 

that  Misc  case  no.4/144/107/2003  was  instituted  before  the 

Executive Magistrate but on 15-5-2004, the case was dismissed 

due to technical reason. The plaintiff alleged that the defendant 

has  been  continuously  threatening  to  dispossess  the  plaintiff 

from the south –east corner. Hence, this suit has been instituted 

seeking appropriate relief.

3. The case of the defendant as per the written statement: 

The defendant no.1, 2 and 3 had contested the  suit  by  filing  written 

statement   jointly,  inter alia stating that this suit is not maintainable 

in its present form. The defendant stated that the averments made in 

the plaint are totally false and baseless and alleged that this suit is not 

only bad for nonjoinder of parties  but it is also barred by limitation. 

The defendant had submitted that the plaintiff had misrepresented the 

facts that the total land of the suit property is bounded by National 
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Highway, when the fact is that the suit is bounded by Dag no: 395 P.P 

no: 255 in the south eastern part.  The defendant denied the allegation 

of forcible possession and alleged that there is no cause of action for 

this suit and hence the suit is liable to be dismissed with cost.

4. Considering   the  pleading  of  both  sides  this  Court  has 

framed the following issues : 

a. Whether  there is cause of action for this suit?

b. Whether the barred by limitation?

c. Whether the suit is bad for non joinder of necessary party such 

as Kapil Gowala,  Mohan Gowala and Madan Gowala?

d. Whether the suit is maintainable?

e. Whether  the  defendant  on  6-1-2003  illegally  and  unlawfully 

tried to encroach/trespass into the south Eastern portion of the 

total plot of land?

f.  Whether  the  plaintiff  is  entitled  to  relief  as  prayed  for ?

g. To  what  other   relief  /reliefs the parties  are  entitled to?

5. The plaintiff  Bishnupad Gowala had examined himself as PW-

1  and  adduce  evidence  of  PW-2  Haleswar  Gowala,  PW-3 

Ganshyam Gowala,  PW-4 Mohan Ch.  Gowala,  PW-5 Madan 

Ch. Gowala and PW-6 Chaiton Orang in support of his claim. 

On the other hand the defendant has examined himself as DW-1 

Abdul Rahim and adduced evidence of other witnesses namely 

DW-2 Abdul Hamid, DW-3 Ganesh Ch. Dhar, DW-4 Dhiru Kr. 

Das in support of his defence.
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6. DECISION, DISCUSION AND REASONS THEREOF: 

Issue no, Whether  there is cause of action for this suit?

7. It is settled law that  expression 'cause of action' has acquired a 

judicially  settled  meaning.  In  the  restricted  sense  cause  of 

action means the circumstances forming the infraction of the 

right  or  the  immediate  occasion for  the  action.  In  the wider 

sense it means the necessary conditions for the maintenance of 

the suit, including not only the infraction of the right, but the 

infraction  coupled  with  the  right  itself.See  Rajasthan  High 

Court Advocate Association Vs Union of India reported in 

AIR 2001 SC 416.

8. In the facts of the case, the parties have two conflicting claim to 

the  suit  property.  On  one  hand  the  plaintiff  claim  that  the 

defendant  is  trying to  trespass  inside  his  land.  While  on  the 

other hand the defendants asserts that they have land in separate 

dag in the south-eastern boundary.  In view of above discussion 

it is clear that there is cause of action for this suit. This issue is, 

therefore, decided in positive in favour of the plaintiffs.

Issue no. b  whether the barred by limitation?

9. The  defendant  side  pleaded  that  as  per  the  pleadings  of  the 

plaintiff cause of action arose on 6-1-2003 and this instant suit 

has  been  filed  in  July’2005  after  a  period  of  two  years. 

Considering  the  submission  of  learned  counsel  I  have  gone 

through the records and I am of opinion that under Article113 of 
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Limitation  Act,  this  suit  is  within  time.  Hence  this  issue  is 

decided in positive in favour of the plaintiff. 

Issue no.c and d Whether the suit is bad for non joinder of necessary  

party such as Kapil Gowala,  Mohan Gowala and Madan Gowala?

10.The defendant challenged the maintainability of the present suit 

for  non  joinder  of  necessary  party.  It  is  submitted  that  the 

plaintiffno.1 and 2 and plaintiff no.3 had pleaded in their plaint 

that they had inherited the suit property from their forefather 

named  Huradhar  Gowala.  The  learned  counsel  on  behalf  of 

defendants submitted that it was plead by the plaintiffs that Late 

Huradhar  Gowala  left  behind  three  sons  named  Mukunda 

Gowala,  Lakshman Gowala and Rattan Gowala.  The learned 

counsel of defendnat argued that since the plaintiff no. 1 and 2 

are the descendant from the lineage of Mukunda Gowala, who 

had two sons named Kapil Gowala and Ragunath Gowala, so 

naturally Kapil Gowala,  Mohan Gowala and Madan Gowala, 

who are co-pattader of the suit land are necessary parties and in 

their absence this Court cannot adjudicate the matter in issue 

properly.

11. Heard the other side. I have gone through the case reported in 

AIR 2005 Himachal Pradesh 10, wherein the question whether 

a  co-sharer  can  institute  and  maintain  a  suit  for  possession 

against the trespasser in respect of entire property irrespective 

of  his  share  and  without  impleading  the  other  co-sharer  is 

maintainable or not, came up and it was held that suit by a co-

sharer  for  possession against  a trespasser  without impleading 

the other co-sharer is maintainable and a decree for possession 
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can be passed. In view of the ratio laid down by Hon’ble High 

Court, reiterated by Gauhati High Court in several decision, I 

am of opinion that this instant suit has been filed for permanent 

injunction against a trespasser and hence impleadment of all the 

co-pattader  is  not  necessary.  Thus  this  issue  is  decided  in 

affirmative in support of plaintiff.

Whether this suit is maintainable?

12.In view of discussion of the aforesaid issue no. a,b and c , this 

Court is of opinion that this instant suit is maintainable in its 

present form. This issue is decided in positive. 

Issue  no.  e  Whether  the  defendant  on  6-1-2003  illegally  and  

unlawfully tried to encroach/trespass into the south Eastern portion of  

the total plot of land?

13.The  plaintiff  Bishnupad Gowala had examined himself as PW-

1 and adduced evidence of co-pattader PW-2 Haleswar Gowala, 

PW-3  Ganshyam  Gowala,  PW-4  Mohan  Ch.  Gowala,  PW-5 

Madan  Ch.  Gowala.  The  plaintiff  has  further  examined 

independent  witness,  PW-6 Chaiton  Orang  in  support  of  his 

claim. PW-1 averred that the dispute arose when the defendant 

unlawfully trespassed inside the south eastern corner of the suit 

land. All his witnesses have supported the evidence of PW-1 

and averred in unison that the defendants has been continuously 

threatening  to  dispossess  the  plaintiff  from  the  south  –east 

corner. PW-1 has exhibited the following documents:

Ext. 1. Miadi Kecha patta of 1970 of Patta no. 172 (O)/ 267 (N) 
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Ext.2. Kecha patta of 1976 of Patta no: 260

Ext.3. Miadi Keraj Patta no: 305

Ext. 4 Jamabandi of patta no: 305

Ext. 5 Mutation order

Ext.6  Revenue receipts

14.The learned counsel of defendant had submitted in his argument 

that the PW-1 admitted in his cross examination that there is no 

dispute regarding the total 45 bigha, 3 katha and 16 lessas of 

land and acknowledge that the dispute is only regarding 1 katha 

1 lessa of land. Learned counsel pointed out that the plaintiff 

has no where describe this disputed 1 katha 1 lessas of land. 

Learned  counsel  of  defendant  further  argued  that  PW-2 

Haleswar Gowala, PW-3 Ganshyam Gowala, PW-4 Mohan Ch. 

Gowala, PW-5 Madan Ch. Gowala were cross-examined to test 

their  veracity  whether  the  defendant  had  forcibly  tried  to 

trespass inside the suit land and if they know then they must be 

able to identify that portion of land but the plaintiff witnesses 

not only failed to identify the land but they had also failed to 

state  on  which date  and on what  manner  the  plaintiffs  were 

dispossess by the defendants.  PW-6,  the independent  witness 

has  stated  in  his  cross-examination  that  he  do not  know the 

anything  about  the  suit  land  measuring  1  katha,  1  lessa  . 

Mr. Sharma pointed out to these defects and submitted that the 

plaintiff miserably failed to establish his claim through cogent 

evidence  that  they  were  dispossessed  by  the  defendant. 

Mr. Sharma further submitted that the plaintiff did not appear 

before this Court with clean hand and intentionally shown the 

boundary of the northern side as highway when the fact is at the 

extreme  east  on  the  southern  boundary  there  is  land  of 

defendant, covered under Dag no395 P.P no: 255 .
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15.To fortify his argument learned counsel of defendant had taken 

us  through  the  evidence  of  defendant.  The  defendant  has 

examined  himself  as  DW-1  Abdul  Rahim  and  adduced 

witnesses  namely   DW-2  Abdul  Hamid,  DW-3  Ganesh  Ch. 

Dhar, D-4  Dhiru Kr. Das (Mondol )in support of his defence 

and exhibited the following documents.

Exhibits no.A : Registered sale deed 1408/91 

Exhibit Ka : Copy  of  Misc  case  u/s  144, 
measures 

1 katha 1 lessa 

Exhibits kha Trace map of Dag no. 393,395 , 396.

Exhibits no. B Registered sale deed 1009/92 

Exhibits no.C. Registered sale deed 441/94 

Exhibits no.D Reg sale deed 124/94 

Exhibits no E Reg sale deed 741/1993 , 

Exhibit no  F Certified Jamabandi copy P.P no. 255

 

16. DW-1,  DW-2  and  DW-3  has  averred  that  Exhibits  no.  A 

Registered sale deed 1408/91 in the schedule portion shows that 

northern side is bounded by Huleswar Gowala, Exhibits no.kha 

Trace map of Dag no. 393,395 and 396, clearly shows that the 

dag no395 and 396 is adjacent to dag no. 393 on the south east 

side.Exhibits no. B Exhibits no.C. Sale deed 4441/94 reflects 

that 1 lessa of land is bounded on northern side by Holeswar. 

Exhibits no.D Sale deed no.  124/94 reflects that  on northern 

side the land is bounded by R Gowala. Exhibits no E Sale deed 

741/1993 reflects that the land measuring 2 lessas is bounded 

on northern side by Holeswar Gowala. The learned counsel of 

defendant argued that all the witnesses has specifically deposed 
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that Dag no. 395 is bounded by Dag no. 393 on the northern 

side. 

17.Thus on a holistic reading of plaintiff pleadings and evidence it 

appears  to  me  that  the  schedule  of  the  land  is  not  properly 

defined in the paint. This defect cannot be ignored in suit of 

such nature.

18.Moreover in this above light after a closure and minute reading 

of evidence what emerges to  this Court is  the suit land bearing 

Dag no. 393 is bounded by Dag no: 395 and 396 on the south-

eastern side (See exhibits Ext- Ka and Ext- Kha). It is apparent 

from the record that the plaintiff had intentionally given wrong 

description  of  suit  land  showing  National  Highway  on  the 

southern part  of  suit  land.  The cross-examination of  plaintiff 

witnesses had shaken the credibility of the plaintiff witnesses 

and  it  has  also  brought  to  light  that  the  plaintiff   did  not 

approached  this  Court  with  clean  hands  and  knowingly  put 

forth  distorted facts  on  oath.  In  that  view of  the matter,  the 

plaintiff is not entitled to relief claim. This issue is decided in 

negative against the plaintiff.

19.  ISSUES  No.   F  &  G:  In  view  of  the  discussion  in  the 

preceding  paragraphs,  I  hold  that  plaintiff  is  not  entitled  to 

relief  claim.   Hence  both  these  two  issues  are  decided  in 

negative.

20. ORDER

1. The suit  is  dismissed on contest  with cost.  Prepare a  decree 

accordingly.
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2. Given under my hand and seal of this Court on this the  21st day 

of April’2012

Gitali Rabha

Munsiff, Tezpur

ANNEXURE

Plaintiff side: 

1. Number of witnesses examined: 

PW-1 Bishnupad Gowala 

PW-2 Haleswar Gowala, 

PW-3 Ganshyam Gowala, 

PW-4 Mohan Ch. Gowala,

 PW-5 Madan Ch. Gowala and 

PW-6 Chaiton Orang 

 

Number of documents exhibited:

Ext. 1. Miadi Kecha patta of 1970 of Patta no. 172 (O)/ 267 (N) 

Ext.2. Kecha patta of 1976 of Patta no: 260

Ext.3. Miadi Keraj Patta no: 305

Ext. 4 Jamabandi of patta no: 305

Ext. 5 Mutation order
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Ext.6 Revenue receipts

Defendant side:

Number of witnesses examined: 

DW-1 Abdul Rahim 

DW-2 Abdul Hamid, 

DW-3 Ganesh Ch. Dhar, 

DW-4 Dhiru Kr. Das 

Number of documents exhibited:

Exhibits no.A : Registered sale deed 1408/91 

Exhibit Ka : Copy of Misc case u/s 144, measures 

1 katha 1 lessa 

Exhibits kha Trace map of Dag no. 393,395 , 396.

Exhibits no. B Registered sale deed 1009/92 

Exhibits no.C. Registered sale deed 441/94 

Exhibits no.D Reg sale deed 124/94 

Exhibits no E Reg sale deed 741/1993 , 

Exhibit no  F Certified Jamabandi copy P.P no. 255
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